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Introduction

Thevastness of Canada has madethe delivery of health care
to its widely dispersed population difficult at the best of
times, and the adoption of innovative approaches or
technologies is often a necessity. The emergence of
telehedlth is a case in point. Canada is one of the first
countries in the world to apply telecommunications
technology to health care delivery—in fact, Dr. Albert
Jutras, a Montreal radiologist, pioneered teleradiology in
1958

Telehealth,? broadly defined, is the use of communications
and information technologies to overcome geographic
distances between health care practitioners or between
practitionersand service usersfor the purposes of diagnosis,
treatment, consultation, education and health information
transfer. Telehealth isincreasingly seen asan important tool
for enhancing health care delivery, particularly in rural and
remote areas where health care resources and expertise are
often scarce and sometimes non-existent. Services and
expertise from magjor centres can be brought to such
communities with the help of telecommunications
technology. Over the last few years there has been a sharp
increaseintelehealth activities. A recent nation-wide survey
conducted by Industry Canada has identified over 70
telehealth projects. Thefounding of the Canadian Society of
Telehealth and the Telehealth Association of Ontario in
1998 reflects the upsurge in interest in tel ehealth.

Until recently, most telehealth projects and studies have
focused on thetechnol ogical, clinical and economic aspects.
But more and more people are beginning to ask questions
about the policy aspects of telehealth. They areinterestedin
finding out how telehealth can be integrated into the health
care system and how certain policies may facilitate or
impedetheapplication of telecommuni cationstechnol ogy to
health services delivery. One of the major concerns is
practitioner licensure. Potential problems pertaining to
licensure have received considerable attention and

discussion, but there has been little concrete action to date.

Although telehealth can be used for many purposes,
including home care, triage, emergency alert, health
information hot line, and continuing education for
practitioners, in this paper we focus exclusively on the
diagnosis and treatment of diseases and physician
consultations.® Also, while many categories of health care
practitioners are involved in telehealth services, much of
the discussion in this paper centres on physicians because
at this stage of telehealth development, the impact of
licensure is mostly on medical practitioners. However,
many of theissuesand policy optionsdiscussed are equally
pertinent to practitioners in other disciplines. Finaly,
although cross-border telehealth practice can be
interprovincial or international in nature, the focus of this
paper is on inter-jurisdictional telehealth services within
Canada, rather than across national borders.

This paper is divided into several major sections.
Following the Introduction, the research methodology is
outlined. In Section 3, the policy issues are identified and
their significance discussed. The major findings and
analysis are presented in the two following sections.
Section 4 describes the current status of licensure as it
relates to telehealth, and also examines how Canada and
selected foreign countries deal with this problem. Section
5 presents a number of policy options in addressing the
licensureissue. Each optionisalso examinedintermsof its
pros and cons. Section 6 identifies several other issues
related to licensure.

Research Methodology

The core of the present analysis is an examination of
several policy options and some factors that may
complicatethelicensureissueinthetel ehealth context. The
policy analysisis informed by an extensive review of the
literatureand suggestionsfrommany individual sin Canada
and selected foreign countries who were surveyed in
relation to this study.
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Althoughtel ehealthtechnol ogy and activitiesaredevel oping
at a breakneck pace, the amount of literature available on
licensureissuesin conventional print format is still limited.
For this reason, in addition to searches in academic and
professional publications, we have expanded the literature
search to include other sources such as World Wide Web
sites and unpublished reports and documents from various
government agencies and telehealth projects.*

Information was also obtained from over 30 telehealth
experts. This purposive sample of experts included
government officials, individuals knowledgeable about
telehealth and rep-resentatives of professional associations
and licensing authorities in Canada and other countries.
Foreign experts contacted were mostly from Australia,
selected European nations and the United States (U.S.).

A bilingual questionnaire was developed by the research
team with suggestions and comments from a number of
knowledgeable persons. In most cases, the questionnaires
were sent out via e-mail. Individuals were given the choice
of responding by e-mail or atel ephoneinterview. About hal f
of those contacted chose to be interviewed. Francophone
subjects were interviewed in French. Telephone interviews
lasted from 30 to 50 minutes and were tape-recorded with
the permission of the interviewees. The recording was
transcribed or summarized and then content-analyzed.

Nature of the Issue

The advantage of telehealth lies in the fact that it is not
constrained by geographic distance in health care delivery
and that it recognizes no provincial or national boundary.
However, statutory regulation of health care practitioners
and related licensure requirements tend to erect barriers
between jurisdictions.® Thisis particularly true in countries
like Canada where the licensing of health care practitioners
istheresponsibility of the provinces. Licensureistheformal
process by which an official agency grantsanindividual the
legal right to practise an occupation. Although professional
regulation is meant to protect the health and safety of the
public by ensuring that practitioners are qualified and
accountable to their regulatory authorities, it sometimes
imposes constraints that may stifle flexibility or inhibit
innovation. For instance, practitioners licensed in one
jurisdiction may not be allowed to provide services in
another without going through some cumbersome, time-
consuming and costly processes, thusgreatly attenuating the
utility of telehealth.

To date, most telehealth activities in Canada have occured
within a province/territory and the same istruein the U.S.
However, this situation is bound to change as the number

and diversity of teleheal th services grow and astechnology
becomes more powerful and affordable. The wider
application of telehealth (i.e., allowing practitionersin one
jurisdictionto provideclinical servicesinanother by means
of telecommuni cations) requirestheremoval of someof the
constraints imposed by licensure. It is not surprising that
people with an interest in telehealth increasingly see
licensure laws, in their current form, as an important issue
inrelationto inter-jurisdictional or cross-border telehealth
activities. AccordingtotheU.S. Department of Commerce,
until recently, few states had addressed issues concerning
out-of -state physiciansengagingintelehealth practice.* The
situation in Canadais no different.

Two aspects of licensure are particularly important for
telehealth practice: qualification and locus of
accountability. Theformer referstothefact that if different
jurisdictions impose divergent entry-into-practice
requirements, it may bedifficult for physicianswith one set
of qualifications to get permission to practise in another
jurisdiction that has very different qualification
requirements. The latter refers to the jurisdiction that has
the ultimate authority to investigate and discipline
telehealth practitioners when things go wrong or when
patients lodge complaints. In other words, in situations
involving cross-border telehealth practice, to whom is a
telehealth practitioner accountable? Isit to the jurisdiction
inwhich he/sheislicensed to practise or to the jurisdiction
in which the patient resides? As Wood and Whelan have
pointed out, tort jurisdiction may well prove to be one of
the most contentious issues in telehealth practice.”

Current Status

Prior to discussing variouspolicy options, thecurrent status
of licensure arrangements in relation to telehealth in
Canada and several foreign countries is highlighted as
follows.

(a) Canada

A few provincial/territorial medical licensing authorities
have begun to develop policies or rules to regulate
telehedlth activities within their jurisdictions or inter-
jurisdictional telehedlth activities. For example, New
Brunswick has made it aform of professional misconduct
to practise medicine

...in any manner or by an means in another
jurisdiction without being licensed or otherwise
authorized to do so by the appropriate medical
regulatory authority for that jurisdiction.®

4
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Some preliminary discussions among representatives of
provincia colleges of physicians and surgeons have taken
place. A background paper on telehealth was prepared by
Dr. John Carlisle, Deputy Registrar of the College of
Physicians and Surgeons of Ontario, for the Federation of
Medical Licensing Authorities of Canada in April 1997.°
The paper discusses variousregulatory issuesthat are likely
to emerge when telehealth is conducted across
provincial/territorial borders. Regulatory issuesintel ehealth
were also discussed by the Federation of Medical Licensing
Authorities of Canada at its annual meeting in April 1998.
A number of optionswere proposed, including regulationin
thejurisdictionwherethe physicianislocated and regulation
in the jurisdiction where the patient resides. Most of the
colleges appeared to prefer the latter option. There seemed
to be a genera reluctance on the part of the colleges to
relinquish control either to another province/territory or to
a national body. There is also a strong view that patients
should have to look no further than their own
provincial/territorial regulatory authority for protection and
to regulate the care they receive. As well, most colleges
supported theidea of instituting a“tele-licence” asaway to
regulate telehealth activities by medical practitioners.

Several current telehealth projectsareinter-jurisdictional in
nature. For example, the Children's Telehealth Network
links anumber of hospitalsin Nova Scotia, New Brunswick
and Prince Edward Idland. The University of Ottawa Heart
Institute delivers medical services to Baffin Island via
telehealth. In most of these cases, licensure has not been an
issue because informa or temporary arrangements have
been made to enable clinical servicesto be delivered across
provincial/territorial boundaries viatelehealth.

(b) Australia

In Australia, physician licensure is a state matter and
physicians are not permitted to practisein astate wherethey
are not licensed. At this time, if a physician provides
services across state borders, he/she is required to be
licensed in more than one state. All states, however,
recognize most professional registrations in another state
without re-examination.*

(c) Europe

An April 5, 1993 Council Directive of the European
Communities stipulatesthefree movement of physicians, as
well as other health care practitioners, between the member
states of the European Economic Community (EEC). This
Directive establishes mutual recognition of diplomas,
certificates and other evidence of forma qualifications
between the member states. Article 2 of the Directive states

that “Each Member State shall recognize the diplomas,
certificates and other evidence of formal qualifications
awarded to nationals of Member States by the other
Member States..., asfar asthe right to take up and pursue
the activities of adoctor isconcerned, the sameeffect inits
territory asthose which the Member Stateitself awards’. ™

The above-noted Directive has shaped policies and
legidation within EEC member states. For instance, the
Directive stipul ations have been made a part of Norwegian
law by regulation in 1994." The Norwegian law stipulates
that an applicant who meets the requirements of the
Directive is alowed to practise medicine in Norway.
However, as far as telehealth practice is concerned, there
is no legislation pertaining to licensure requirements. It
appearsthat with amedical licence, aphysicianin Norway
can practise medicine in the conventional way or via
telehealth.

In the United Kingdom, only physicians licensed in that
country can practise medicine on-site or via telehealth.
However, within the EEC, it is not difficult to obtain
licensure in any EEC country because of reciprocal
agreements.

(d) The United States

The situation in the U.S. regarding telehealth licensure
requirements is mixed. While there is progress in some
states in removing licensure obstacles, new barriers have
been erected in other states. In addition, several influential
organizations have stated their official positions on this
matter. At the Congressional level, no concrete action has
been taken to date.

In the past several years, at least eleven states, including
Connecticut, Indiana, Kansas, Oklahoma, Nevada, and
Texas, have enacted regulations or legislation governing
licensure of out-of-state telehealth practitioners. In all
cases, except Cdifornia, an out-of-state physician is
required to obtain afull and unrestricted licencein order to
provide clinical servicesdirectly to patientsin the state on
aregular basis. Theseregulatory requirementshavecreated
difficulties for inter-state telehealth practitioners.®

In 1994, the American College of Radiology adopted a
“Standard for Teleradiology” which includes the
recommendation that physicians engaging in teleradiol ogy
should maintain licensure appropriate to the delivery of
radiologic services at both the transmitting and receiving
sites. The American Medical Association House of
Delegates voted in June 1996 to adopt a policy which
stipulates that “states and their medical boards should
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require a full and unrestricted licence for al physicians
practising telemedicine within a state’.** Similarly, the
College of American Pathol ogistshastaken the position that
a physician rendering primary diagnosis and/or treatment
should have a full and unrestricted licence to practise
medicine in the state in which the patient presents for
diagnosis. This proposal would require physicians to have
their licencesendorsed in each state fromwhich they receive
patient specimens or information.

The Federation of State Medical Boardshasdrafted aModel
State Act designed to addresstel ehealth-related issues. The
Act proposes to create a specia limited licence for
physicians who practise medicine across state lines. Such
physicians would be required to be licensed in the state
where the patient is located.*

Policy Options

Aslong as telehedlth practice is conducted on atrial basis
or solely on anintra-provincial/territorial basis, thereisno
compelling need to addressthe licensureissue. But assoon
as telehealth is practised beyond its base jurisdiction, the
issue of physician licensure emerges. Most of the experts
surveyed in relation to this study believe that licensure
barriers are areal obstacle.

A number of policy optionsarepresented for consideration.
In order to facilitate deliberation and decision-making,
each policy optionisexamined intermsof itsstrengthsand
weaknesses from a policy-implementation perspective.

In relation to physician licensure, policy decision-making
will likely take place at two levels. First, decisions will
have to be made on matters pertaining to locus of
accountability. Decisionsonwhereaccountability restswill
influence, to alarge extent, decisionsto be made at the next
level. If thelocus of accountability isthejurisdictionwhere
the physician is licensed to practise, this will obviate the
need for physiciansto belicensed in multiplejurisdictions.
On the other hand, if the locus of accountability is the
jurisdiction in which the patient resides, physicians will
have to be licensed in more than one jurisdiction. Second,
assuming that the locus of accountability isthe jurisdiction
in which the patient resides, the task will then be to make
the process of obtaining dual or multiple licences as easy
and as inexpensive as possible. Again, there are severa
options.

The two stages of policy decision-making and the various
policy options are schematically displayed in Figure 1.
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Figure 1 Licensure Approaches and Decision Model

First-level Decision:
Locus of Accountability

Physician’s Jurisdiction

Patient’s Jurisdiction

Dual or Multiple Licensure Approach

Second-level Decision:

National Licensure

Special Licence

Mutual Recognition

Residual Categories:

Endorsement

‘ Teleconsultation as Recommendation ‘

— Telehealth Practice under Regulation

Federal Licensure

(a) Locus of Accountability

For policy makers, the overriding concern isthelocationin
which telehealth practitioners are to be held accountable.
Under the existing licensure system, a physician can
examine, diagnose and treat a patient from another
province/territory as long as the patient travels to the
physician. Viewing telehealth as a form of travel allows
telehealth to be implemented within the current legal
framework.*®

(i) Physician’s Jurisdiction as Locus of
Accountability

If atelehealth patient is seen as having been “ electronically
transported” to his’her doctor, the patient isbeing treated in
the jurisdiction where the physician is licensed to practise,
and not in the patient's home province/territory. This
approach has been advocated by the U.S. Health Care
Financing Administration which has stated that

...the use of telecommunications to furnish a
medical service effectively transportsthe patient
to the consultant... Therefore, we believe that the
site of service for a teleconsultation is the
location of the practitioner providing the
consultation.

The Children’s Treatment Network of Atlantic Canadaaso
treatsthe physician’ slocation asthe placewherethe medical
act occurs and, therefore, the patient is considered to be
“transported electronically” to the physician. But, as noted
previously, most professional organizationsintheU.S. have
publicly stated their opposition to this approach. Similarly,
in Canada, most of the provincia regulatory authorities
polled by Dr. Carlisle have not supported this approach.*®

Pros:

e  This interpretation could avoid a dual- or multiple-
licensure problem. The advantage of having the locus
of accountability in the physician’s province/territory
isthat it would require no new licensing scheme, nor,
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for that matter, any new licence by the physician. A
physician would have to deal with asingle set of rules,
that of his’her own jurisdiction.

e By applying the same “electronic travel” analogy,
physicians may not need to be credentialled in other
hospitals or ingtitutions where higher telehealth
patients are located (see the section on
“Credentialing,” below, for a more detailed dis-
cussion of thismatter). Thisisbecausethephysicianis
seen as practising from higher base hospital and the
patients are seen as having been “electronically
transported” to the physician’s hospital.

Cons:

e Some people believe that this approach would not
afford out-of-province/territory patients sufficient
protection. Opposition to thisapproachisbased onthe
belief that the agency best able to ensure the
maintenance of standards in the protection of the
patient is the regulatory authority in the
province/territory of the patient’s residence.™

e There may be practica problems involved in
investigating complaints, misconduct or substandard
careif the physician providing servicesisregulated in
a jurisdiction different than that of the patient. For
example, apatient may find it difficult or inconvenient
to participate in a disciplinary proceeding in another
province/territory.

(ii) Patient’s Jurisdiction as Locus of Accountability

Thisisthereverse of the previous approach. The physician
is seen as having been “electronically transported” to the
patient’ sprovince/territory. Thus, thelocusof accountability
isthe jurisdiction where the patient resides.

Pros:
Provinces have always controlled the definition and

content of what constitutes medicine within their
jurisdictions. Thisfavoursan interpretation that would
give each province the most control over the medical
carereceived by itsresidents. Thus, thelocation of the
patient should remain the location where the practice
of medicine is deemed to occur.

*  Some licensing authorities feel that if the locus of
accountability is the jurisdiction where the patient
resides, they can better ensure standards of practice
and can better exert control by the threat of licence
suspension or revocation.

e Although thisapproach would require physiciansto be
licensed inmorethan onejurisdiction, the requirement
should not be overly onerous because of the fairly

uniform qualification requirementsin Canada. Thisis
also because Canada, though very largein size, has a
relatively small number of constituent jurisdictions,
making obtai ning multiplelicenceslesslaboriousthan,
say, inthe U.S.

Cons:

e Unless a telehedlth doctor is licensed in the
province/territory where the patient resides, the
physician would be practising medicine without a
licence. In other words, the medical practitioner would
need to have dual or multiplelicences. If the process of
obtai ning multiplelicencesiscomplex and costly, this
approach might deter telehealth practice on a wider
scale.

(b)Dual or Multiple Licensure Approaches

If it is decided that the locus of accountability is the
jurisdiction where the patient resides, physicians practising
telehealth will need to obtain licences in more than one
jurisdiction. Since all dual or multiple licensure systems
reguire physicians to spend extra time, effort and funds, it
behoves policy makers and those in charge of the licensing
process to find the most efficient and |east costly approach.
There are several possibilities.

(i) National Licensure System

One possible solution is to implement a dual licensure
system that combines a national licensing scheme with the
existing provincial/territorial licensing scheme. A system of
this type would maintain provincial/ territoria control over
medical practice within a province/territory, but would
provide a national solution to the problem of practising
medicine across provincial or territorial boundaries.
Advocates of this approach suggest adopting two
requirements for obtaining adual licence. First, aphysician
must have a provincial or territorial licence before he/she
can apply for a national telehealth licence, thereby
preventing a possible end-run around provincial/territorial
regulations. Second, thenational licencewould only bevalid
for telehealth practice. A provincial/territorial licencewould
till be needed for face-to-face medical practice. According
to Gitlin,®® a national licensure precedent already existsin
the U.S. for physicians serving in the military, the
Department of Veterans Affairs, the Indian Health Service
and the Public Health Service. While several Canadian
provinces have expressed an interest in examining or
adopting a“tele-licence” approach, it is not known whether
the proposed “tele-licence” is equivaent to the national
licence discussed here.
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Pros:

e A nationa licensure system implies having a uniform
set of entry-into-practice criteria. Thiswould havethe
benefit of establishing some national standards for
telehealth practice.

e A physician engaging in telehealth would be required
to obtain only one additional licence, i.e., the national
telehealth licence, instead of a licence from every
province or territory where he/she wishes to conduct
telehealth practice.

e  Some of the preconditions for a national licensure
system aready exist. For instance, there is an
impressive similarity in the requirements to practise
medicinein Canada.* Asone medical-legal expert has
observed,

the graduate of a Canadian medical
school, who has passed the examinations
of the Medical Council of Canada and is
registered in the Canadian register...and
has satisfactory post qualification
training, will be unlikely to have any
problem in becoming licensed in any
province or territory in Canada.?

Cons:

* New legidation and/or extensive statutory amend-
ments may berequired in order to introduce a national
licensure system. The time and expense involved in
implementing such a system could be significant.

e Thistypeof systemmay requirethecreation of another
layer of regulatory bureaucracy, the cost and
administrative implications of which have yet to be
determined.

(ii) Telehealth Practice Under Special Licence

It may be possible to conduct telehealth practice under a
special register or limited licence. Many
provincial/territorial licensing authorities have one or more
special licences or registers which are known by different
names in different jurisdictions, such as consulting and
courtesy licences. Most of these special licences limit the
scope of practice or allow the delivery of services under
particular circumstances. However, theprocessfor obtaining
a specia licence is usualy less burdensome than for full
licensure.

Pros:
e  Practising telehealth under a specia licence could
reduce the administrative burdens for physiciansfrom

another jurisdiction who otherwise would have to
obtain afull licence.

J If special licences can be used for the purpose of
telehealth practice, there would be no need for major
statutory or regulatory change.

Cons:

*  There may be differences among licensing authorities
regarding such matters as, for example, retention of
medical records and mandatory reporting of pro-
fessional misconduct. This would mean that the
physician would be treating different patients under
different schemes.

e Specia registers or licences usually impose limits on
medical practice. For instance, some limit the practice
to special settings where the registrant must be
supervised, while others limit the practice to
underserviced communities. Thus, thespecial registers
or licences may not always be suitable for telehealth
practice.

(iii) Licensure by Mutual or Reciprocal Recognition

There are subtledistinctionsbetween reciprocal recognition
and mutual recognition, but for the sake of brevity, these
minor differences will be overlooked and the two
approaches will be discussed together. A compromise
between licensure by individual province/territory and
national licensure, mutual recognition is a method of inter-
jurisdictional licensureinwhich regulatory authorities enter
into agreements to recognize the licensure policies and
processes of alicencee’ shomejurisdiction and, therefore, a
separate licence is not required. Mutual recognition could
allow licensed physicians to engage in the full range of
medical practice or in alimited scope of practice, such as
providing medical careviatelecommunicationsonly. Mutual
recognition typically entails a harmonization of standards
and other conditions for licensure.

Pros:

e Themutual recognition approach allowsaphysicianto
practise in any of the jurisdictions that have entered
into an agreement. Although dual or multiple licences
are still needed, this approach would substantially
reduce the time and effort needed to obtain licencesto
practise in other jurisdictions.

Cons:

*  This approach requires two or more jurisdictions to
agree on a set of uniform conditions such as
qualifications, continuing medical education
requirements, character references, etc. If there are
substantial  discrepancies among the regulatory
authorities in relation to licensure policies and

= Volume 8, Number 1



processes, agreement on uniform reguirements may be
difficult to achieve.

(iv) Licensure by Endorsement

Licensure by endorsement means the recognition by one
jurisdiction of alicence given by another jurisdiction, when
the qualifications and standards required by the licensing
jurisdiction are equivalent to or higher than those of the
endorsing jurisdiction. Under this process, the applicant for
endorsement is generally not required to re-take the basic
licensure examination. New Mexico, for instance, alows
telehealth licensure by endorsement if aphysician meetsthe
requirements of the Medical Practice Act of New Mexico.?

Pros:

e  Licensure by endorsement minimizes, to a certain
extent, the burden of obtaining dual or multiple
licences since the licensure examination is sometimes
waived.

Cons:

e Licensingby endorsement canstill betime-consuming,
costly and confusing because the requirementsvary so
much that, in some cases, it may be impossible for an
endorsement applicant to obtain a licence without re-
taking the licensing examination and/or going through
some complicated procedures. For instance, according
to the Centre for Telemedicine Law,* 40 statesin the
U.S. require some or al endorsement applicants to
make a physical appearance before thelocal licensing
board. Inaddition, theendorsement or registrationfees
vary considerably, ranging from $100 in Pennsylvania
to over $1,000 in Californiaand Texas.

(v) Telehealth Practice under Registration

Under a registration system, a physician licensed in one
jurisdiction would inform the authority of another
jurisdiction that he/she wishesto conduct telehealth practice
therein. Typically, he/she would not be required to meet all
entrance and related requirements imposed upon those
licensedinthehost jurisdiction. However, by registering, the
physician would submit to the legal authority of the host
jurisdiction and would be held accountable for breaches of
professional conduct or other problems.®

Pros:

e  Asregistration is generally a less restrictive form of
occupational regulation than licensure, the process of
registering tendsto belessburdensomeand costly than
obtaining full licensure in another jurisdiction.

Cons:

J It is likely that medical practice under registration
would entail certain conditions or restrictions which
may constrain what a physician can do.

(c) Residual Categories

There are a couple of approaches that do not fit the
categories described above. Thisis because while they are
designed to deal withthe problems confronting cross-border
telehealth practitioners, they bypass the need to regard
telehealth as a form of “electronic travelling” and do not
belong to the family of dual or multiple licensing schemes.
Although they have not been advocated by Canadian
telehealth or licensure experts, they should not be dismissed.

(i) Teleconsultation as Recommendations

Oneway to bypassthelocus-of-accountability dilemmaisto
view a telehealth consultant working from another
jurisdiction as making recommendations only, with the
referring physician in the patient's home jurisdiction
retaining overall responsibility for the care of the patient.?
California has come close to adopting this approach. It has
enacted legidation that allows for very liberal telehealth
consultations between in-state and out-of-state physicians
about patient conditions, with the proviso that the local
physician retains ultimate control over the diagnosis and
treatment of the patient.

Pros:

*  This approach obviates the need to pretend that the
patient has been “electronically transported” to the
physician’s location or vice versa.

J Dual or multiple licensure is rendered unnecessary,
thus saving physicians, and indirectly the health care
system, alot of time and resources.

Cons:
This approach puts the onus on the referring physician, and
it may not be acceptable or fair to him/her to have to bear
complete responsibility. Furthermore, it is still unclear who
would be held liable when a mishap occurs or in asituation
involving negligence or malpractice. According to some,
when liability isat issue, the court will ultimately look to the
substance of the transaction and not the licence category
under which it takes place. Thus, those acting as telehealth
consultantsin another jurisdiction may not beimmune from
liability arising from negligence.?’
J If the referring physician hasto retain ultimate clinical
responsibility, he/she may be obligated to be present at
all telehealth sessions. In other words, at least two
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physicians would have to be present at all times. Such
an arrangement could prove to be inconvenient to
referring physicians, particularly those in very busy
rural practices, and expensive to the health care
system.

(ii) Federal Licensure

This approach has been suggested in the U.S. According to
the U.S. Department of Commerce,/® under a federal
licensure system, health care practitioners would be issued
one licence by the U.S. federal government based on
federally established standards and qualifications. This
licence would be valid throughout the country and the
federal regulations would preempt existing state licensure
laws. In Canada, athough health care is generally
considered a provincial responsibility, many areas which
were previously local and provincial matters have come
under the federal umbrella due to their growing
interprovincial nature. Thereisalso the argument that there
may well be afederal role or interest in ensuring equality of
access to medical care across the country, which would
legitimately trigger greater federal involvement.

Pros:

e  This approach would eliminate the need for dua or
multiple licences for those who wish to conduct
telehealth activities across jurisdictional boundaries
and would avoid problems of inconsistencies among
jurisdictions in relation to entry-into-practice
requirements, standards and licensing processes.
Because there is only one jurisdiction (that being the
nation), the problems of locus of accountability no
longer exist.

Cons:

e This approach could trigger a federal-provincial
jurisdictional squabble because under the Constitution
Act of 1867, the regulation of health care practitioners
isaresponsibility assigned to the provinces.

e It would be a very time-consuming, complex and
costly process to design and implement a brand new
licensure mechanism to replace the existing system.

e Provincial/territorial government is generally seen to
be more accountable to the residents of the
province/territory and more responsive to their needs
than alarge, distant bureaucracy.

Related Issues

Although practitioner licensure is the focus of this paper, a
number of important related issues bear mention.
Practitioner licensure is an integral part of the Canadian
health care system. Mgjor changes in one aspect of the
system are likely to affect, directly or indirectly, other
aspects. However, because an in-depth examination of such
issues is beyond the scope of the present study, the
following discussion is cursory in nature. The intent is to
alert readers to the fact that licensure issues cannot be
considered in isolation.

(a)Credentialling

One issue related to licensure is hospital or institutional
credentialing. Credentialling refers to the ingtitutional
policiesand proceduresthat determinewhether ahealth care
practitioner has the qualifications to be employed or be
granted privilegeto practise. Thisregulatory functionisnot
usually discharged by the provincial or federal government.
Typically, the institution in which the practitioner works
assumesthisresponsibility. Credentialling appliesto bothin-
province and out-of-province practitionerswho do not have
privilegesat the hospital wherethe patient isadmitted. A yet
to be resolved issue is whether a telehealth consultant is
required to be credentialled at both his/her base institution
and the remote institution which has requested his/her
consultation service.

AsPicard and Robertson have pointed out, a hospital’ sfirst
responsibility to its patients is the selection of competent
staff.2® More recently, this responsibility has been extended
so that a hospital may be vicariously responsible for the
actions of its employees, even if they are practitioners of
self-regulating occupations. In view of the fact that it is not
uncommon to have hospitals sued for failure to select
competent staff, one should expect hospitals to scrutinize
telehealth projects and personnel carefully. On the other
hand, if all telehealth practitioners are required to be
credentialled and if a significant number of ingtitutions are
involved, it could create administrative headaches for both
practitioners and ingtitutions. Also, the question arises
whether ahospital has a duty to continuously monitor the
competence and skill of remote practitioners to the same
degree as it does with members of its own medical staff.

(b)Accreditation

Accreditation is the process by which an agency evaluates
and recognizesaningtitution or afacility and itsprogramsas
meeting certain predetermined standards. In
provinces/territories where accreditation of facilities is
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required, a question may arise: How does one go about
requiring, enforcing and performing accreditation of
telehealth operations which, in many cases, are “virtua
facilities’? To date, there are no satisfactory answersto this
question. A related issueis the need to ensure the technical
competence of those who use or operate diagnostic
telehealth equipment. Aswell, theremay beaneed to ensure
that equipment in al sitesis compatible, reliable and meets
certain standards.

(c)Physician Workforce Planning

In the past decade, some provinces (e.g., British Columbia,
Manitoba and Ontario) have placed restrictions on the
issuance of hilling numbersto new physiciansin an attempt
to cap health care spending by controlling the number of
doctors. Other provinces(e.g., New Brunswick, Ontario and
Quebec) have used differential fee schedules, hospital-
privilege granting and other approaches as a means to
improvethe geographic distribution of physicianswithinthe
province. Such policies, regardless of their intent, could
become largely ineffectual if telehealth is widely adopted,
because this mode of service delivery transcends spatial
distances and geopalitical boundaries. Physician workforce
planning in the future, particularly in relation to the
geographic distribution of physicians, will have to take
telehealth practice into consideration.®

(d)Payment for Cross-border Telehealth
Services

Unless there are agreements among jurisdictions to
reimburse cross-border telehealth services, seeking mutual
recognition of licences is largely an academic exercise. A
physician in, for example, Manitobais unlikely to provide
telehealth servicesto Saskatchewan patientsif he/sheis not
paid by Saskatchewan. Currently, through reciprocal billing
arrangements, Canadian provinces and territories pay for
medical servicesincurred by their residentswhenthey arein
another jurisdiction. It is not certain if such arrangements
will be extended to include cross-border tel ehealth services.
New Brunswick, for example, reimburses for specialist
services provided at the IWK Grace Hospital in Halifax as
part of the Maritime Telehealth Network. In addition,
Quebec Medicare is compensated for the services of
neurologists who read the EEGs of patients from northern
New Brunswick.® But these are specia billing
arrangements. Arrangements on a much broader scale are
needed to facilitate cross-border telehealth services. Related
issuesincludevariationsinfeeschedulesandinconsistencies
in reimbursement policies among jurisdictions.

Also, as noted earlier, some provinces have imposed strict
controls on physician numbers in an attempt to control
health care spending. These provinces, aswell as those that
see the control of medicare expenditure as a high priority,
are unlikely, except in specia circumstances, to reimburse
out-of-province physicians for providing cross-border
telehealth services, regardless of their licensure status.

(e)Other Health Care Practitioners

This paper hasfocused on physicians, but providersin other
health disciplines will likely play a significant role in
telehealth and they are equally interested in understanding
theimpact of tel ehealth onthem. For instance, thefederation
of health regulatory colleges in Ontario, a coalition of the
licensing bodies of regulated health professions, hasformed
aworking group to discuss various telehealth issues. Many
of the issues related to the licensing of other hedlth care
practitioners are similar to those discussed in this paper.
There are, however, some unique issues pertaining to non-
physician providers which warrant separate treatment. For
example, some nursing organizations have voiced other
concernssuch asdifficultiesinvolving collective bargaining
when the employer is in one jurisdiction and nurses are
working in two or more jurisdictions via telehealth.*

Conclusion

The discussion of licensure istimely because it is relevant
not only to telehealth practice but also to a broader issue,
namely, labour mobility. As the world is transformed by
telecommunicationsinto a“global village”, people become
much more mobile. “Mobility” is not just the physical
movement of people from one location to another;
increasingly, it refersto mobility without physical mobility.
People can now conduct business and work in ancther city,
province or country without being there in person. This has
posed amgjor challengeto laws and regul ationswhich have
been devel oped over decadesor generations, governing how
work is to be done, the relationships between service
providers and clients and the roles of the state in regulating
such relationships.

The Agreement on Internal Trade was developed partly in
response to the reality of an increasingly mobile and fluid
society. It was signed by all First Ministers in 1994. The
Labour Mobility Chapter of the Agreement establishes
obligations for governments and occupational regulatory
authorities in three areas. (1) removal of residency
requirements as a condition of accessto employment and of
professional or occupational licensing, certification or
registration; (2) modification of licensing, certification or
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registration requirements, such that they are based
principally on competence, readily accessible and do not
present unnecessary delaysor financial burdensfor workers
from other Canadian jurisdictions, and (3) mutua
recognition of occupational qualificationsand occupational
standards.*®

The issues discussed in this paper are consonant with the
spirit of the Agreement on Internal Trade. Even without the
challenges posed by telehealth, regulatory authorities and
jurisdictions are obligated by the Agreement to harmonize
their licensure and certification requirements, to demolish
artificial barriers to mobility and streamline licensing
processes in order to make them less cumbersome.
Telehealth has given the tasks of implementing the
Agreement another dimension of complexity and an added
sense of urgency.
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